
(5) the corporation either has 
reasonable cause or inadver-
tently failed to file Form 
2553 in a timely manner; 
(6) the corporation has not 
yet filed tax returns for the 
first tax year for which it 

intended to file as 
an S-Corporation, 
or the corporation 
has filed its first tax 
return using Form 
1120S and the 
shareholders prop-
erly reported their 
share of income in a 
manner consistent 
with the corpora-
tion's intention to 
b e  a n  S -
Corporation; 
(7) form 2553 is 
filed not later than 6 
months after the 
due date (without 
regard to exten-

sions) of the first tax return 
for which  
        Cont’d on Page 2 

Many corporations elect “S 
corporation” status so that 
the profits and losses flow 
through to the shareholders 
individual income tax re-
turns, thus avoiding double 
taxation.  Normally, if a cor-
poration files Form 2553 
after the 15th day of the third 
month of its tax year, then 
the IRS considers the S-
Corporation election to be 
valid for the following tax 
year and not valid for the 
preceding tax year.  How-
ever, under special circum-
stances a corporation can file 
Form 2553 after March 15th 
and the IRS will approve the 
election retroactive to the 
beginning of the corpora-
tion's tax year. Here are the 
rules to follow. 
 

Eligibility Criteria for Late 
S-Corporation Elections: 
 

To qualify for relief from the 
late filing of Form 2553, the 

corporation must meet all the 
following criteria:  
(1) the corporation meets the 
S-Corporation eligibility cri-
teria; 
(2) the corporation intended 
to be classified as an S-
Corporation 
as of the 
i n t e n d e d 
e f f e c t i v e 
date of the 
S -
Corporation 
election; 
(3) the cor-
p o r a t i o n 
failed to 
qualify as an 
S -
Corporation 
solely be-
cause it did 
not timely 
file Form 
2553 ; 
(4) less than 24 months have 
passed since the original due 
date of Form 2553; 
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Non-Compete Agreements 
Non-Compe t e  Ag reeme nt s 
(“NCA”) are an effective tool to 
protect a business from unfair 
competition. While not for every-
one, and sometimes difficult to 
enforce, recent changes to the law 
make it easier to enforce an NCA 
as long as it is clear, complies with 
certain principals, and is generally 
fair. 

Texas courts generally consider 
NCAs a “restraint on trade”.  Since 
public policy encourages competi-
tion, restraints on trade are disfa-
vored.  Three clear exceptions ap-

ply to the general rule that NCAs 
are not enforceable.   

First, NCAs are easiest to en-
force when part of the sale of a 
business.  The reason is simple, 
Texas courts realize that no pur-
chaser would buy a business if 
the prior owners could simply 
compete against the buyer under 
a new name.  For that reason, 
courts are quick to enforce 
NCAs that are entered into dur-
ing the sale of a business.              
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the corporation intended to file 
as an S-Corp.; and 
(8) shareholders and other tax-
payers have not reported their 
income in a manner inconsistent 
with the corporation's intention 
to file as an S-Corp. If the com-
pany meets the above require-
ments, then the company should 
file IRS Form 2553 by writing at 
the very top of the form the 
following words: "FILED PUR-
SUANT TO REV. PROC. 2003
-43" and attach a statement indi-
cating that the corporation ei-
ther had reasonable cause (and 
explain the circumstances) or 
inadvertently failed to timely file 
Form 2553. Both Form 2553 
and the attached statement must 
be signed by each and every 
shareholder. 
In addition, Revenue Procedure 
2007-62 allows small businesses 

that missed filing Form 2553,  
before filing their first Form 
1120S to file both forms simul-
taneously. The change is effec-
tive for tax-
able years on 
or after Dec. 
31, 2007; 
however, the 
requi rement 
for filing 
Form 2553 to 
establish the 
election in 
advance of 
filing the ini-
tial Form 
1120S remains 
in effect. Yet,  
the new proc-
ess will save 
time and ef-
fort for those 
clients who 

can establish reasonable cause.   
Eligibility for this type of late S-
election are the same as those 
listed above.  

Some states have a 
separate filing re-
quirement and many 
do not allow a late S-
election.  Texas, 
fortunately, is not 
such a state, but for 
those doing business 
nationwide, be wary 
of state guidelines.   
The IRS provides a 
myriad of options 
for those clients who 
fell behind or inad-
vertently forgot to 
elect S-corporation 
status.  However, the 
taxpayer must follow 
specific procedures 
outlined in the IRC.        

former employees value NCAs 
highly.   

Third, many businesses utilize 
proprietary and confidential 
information or provide special-
ized training to their employees.  
For such businesses, NCAs pro-
tect a business’  investment and 
prevent former employees from 
using that confidential informa-

Second, if reasonable with re-
spect to time, geographic scope, 
and the scope of activity re-
strained, employers can have 
their employees enter into en-
forceable NCAs that bind the 
employee after terminating em-
ployment.  As you can imagine, 
businesses interested in prevent-
ing unfair competition from 

tion or special training obtained 
against their former employer 
unfairly. An employer cannot 
use an NCA simply to prevent 
fair competition; but, they can 
be an invaluable tool to protect 
a business from unfair competi-
tion. 

 

Gifts to Children 

Non-Compete Agreements … (Cont’d from Page 1) 

diminishing the overall contribu-
tion to Uncle Sam. The donor 
can gift property via the Uniform 
Gift to Minors Act (UGMA), the 
Uniform Transfers to Minors Act 
(UTMA), or a special trust cre-
ated by the donor for the recipi-
ent.  
An UGMA/UTMA account al-
lows you to establish a savings or 
investment account in a child’s 
name, with one adult (different 

than the donor) named as custo-
dian. In certain instances, a trust 
may be more appropriate than a 
UGMA/UTMA account. De-
pending on how the donor trans-
fers the property, the child may 
use these funds to help secure the 
child’s future– whether for col-
lege, marriage, or other financial 
challenges.  

In 2010, an individual may gift  
up to $13,000 annually (or 
$26,000 if one gives jointly with 
a spouse) to as many people as 
desired in cash, investments, 
and/or property without trigger-
ing mandatory filing of Form 
709 and possible gift tax pay-
ments. The tax break associated 
with gifts benefits parents and 
grandparents, as well as the chil-
dren on the receiving end, by 

Late S-Elections (Cont’d from page 1) 

“The IRS provides a 
myriad of options for 
those clients who fell 
b e h i n d  o r 
inadvertently forgot to 
elect S-corporation 
status.  ” 
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timely conversion from a corpo-
ration to an LLC prevented the 
judgment plaintiff from seizing 
millions by shielding a client’s 
LLC assets from a $4.0M judg-
ment.  Plaintiffs who understand 
the limits of charging orders also 
are more willing to settle com-
plicated legal matters before 
facing the frustrations that 
charging order 
protections afford 
clients in collec-
tion.   

Properly struc-
tured conversions 
require state law 
and Federal tax 
law compliance. 
An improper state 
law conversion 
fails to provide 
enhanced asset 
protection. An improper tax  
conversion results in a taxable 

liquidation of the entity.  Both 
results can be disastrous. 

Good candidates for conversion 
are owners of closely held corpo-
rations with significant assets.  
Even entities selling significant 
amounts of real property can 
convert to avoid franchise taxes. 
Other benefits, our clients appre-

ciate are: (i) the 
converted cor-
poration keeps 
its employer 
i dent i f i c a t i on 
number after the 
conversion; and, 
(ii) the taxation 
filings and book-
keeping of the 
converted cor-
poration does 
not change.  As 
a result, the ad-

ministrative costs of a conver-
sion remain low. 

Conversions 

Corporations may 

convert to LLCs or 

LLPs in order to 

obtain greater asset 

protection.  Properly 

s t r u c t u r e d 

conversions require 

state law and 

Federal tax law 

compliance. 
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Thomas P. Stone, a native of Detroit, 
Michigan, formed Stone & Associates in 
2001.   Previously, he practiced law as a 
partner in a well-known Houston firm.  
 
Tom earned his Bachelor of Accoun-
tancy in 1981 from Western Michigan 
University.  He received his Certified 
Public Account (CPA) license in 1983.  
In 1987, he earned his law degree (Juris 
Doctorate) from South Texas College 
of Law. 

Tom has 20 years of experience in es-
tate planning and virtually all legal 
phases of the lifecycle of business or-
ganizations, including formation, opera-
tion, and dissolution.  He utilizes his 
expertise and experience to effectively 
advise clients as to the best form of 
business structure for protecting assets 
and minimizing income and estate 

Featured Attorney 

taxes.  Additionally, he is an 
experienced trial attorney who 
represents clients in business 
lawsuits.  Tom assists the own-
ers of closely held businesses in 
protecting the profits of their 
company from the Internal 
Revenue Service and plaintiffs 
of meritless lawsuits. 

Tom often speaks at continuing 
education seminars for certified 
public accountants, certified 
financial planners, and licensed 
insurance agents.  His seminars 
focus on the topics related to 
estate planning, probate, and 
income taxation. 

In today’s legal environment, our 
clients are increasingly concerned 
with liability issues and asset pro-
tection.  One particular concern 
regards the ability of a judgment 
creditor to seize corporate stock, 
thus allowing the judgment credi-
tor to obtain the valuable assets 
of a corporation.  Unlike a corpo-
ration, other entities such as 
LLCs, LLPs, and LPs have extra 
protection in the form of charg-
ing order laws that limit the judg-
ment creditor to distributions 
from the LLC/LLP.  Unfortu-
nately, for shareholders in closely 
held corporations, charging or-
ders do not apply; however, 
Texas law and the IRC provide a 
powerful solution: converting the 
corporation to an LLC or LLP in 
a tax free reorganization. 

Practically, the charging order 
protections have benefited our 
clients several times.  In one in-



which he or she pays tax.  De-
ductions are valuable because 
they minimize the amount of 
income on which to figure in-
come tax. Credits are even more 
valuable, because they reduce 
income tax bills on a dollar-for-
dollar basis. Tax law also pro-
vides pitfalls for the unwary self 
employed individual.  One such 
pitfall arrives in the form of    
Federal income tax is a pay-as-
estimated tax payments (ETPs).   

Individuals must pay self-
employment tax if they have self
-employment income. If an indi-
vidual files a Schedule C as a 
sole proprietor, independent 
contractor, statutory non-
employee, active partner in a 
general partnership, or a mem-
ber of LLC that does not have a 
corporate tax election, the in-
come listed on the individual’s  
income and must be included on            

Stone and Associates, LLP 
2202 Timberloch Place, Suite 250 • The Woodlands, Texas 77380 

WWW.STONEANDASSOCIATES.NET 

   

Stone & Associates, LLP’s practice focuses on estate planning, probate and estate 
administration, business law, tax planning and controversies, and business liti-
gation. Additional credentials such as Board Certification in Estate Planning and 
Probate by the Texas Board of Legal Specialization, CPA and Masters of Laws in 
Taxation (LLM), combined with years of practical experience, make our attorneys 
uniquely qualified to address the business and tax issues inherent in these areas 
of law. 

Our clients desire to minimize taxes and protect their assets, with the ultimate 
goal of maintaining and preserving wealth for themselves and future genera-
tions. We lead our clients through the complex maze of Federal and State laws to 
this ultimate goal. 

The four attorneys of Stone & Associates, LLP, frequently present continuing edu-
cation seminars to certified public accountants, certified financial planners, real-
tors, and licensed insurance agents. We explain complicated business, estate, and 
tax laws in an understandable manner that our clients and other professionals 
appreciate. Not surprisingly, Stone & Associates, LLP, has quickly become the firm 
that professionals turn to for their clients' estate planning, taxation, and busi-
ness law needs. 

This issue contains four articles that you may find relevant to your clients 
throughout the year.  As is customary in our past issues, we prepared a tax, es-
tate planning, business structure, and general business article based on current 
issues our clients faced over the last few months.  As always, we are here to serve 
as a resource to you and your clients, so please call or e-mail if we can help. 

2202 Timberloch Place, Suite 250 
The Woodlands, Texas 77380 

Stone & Assoc ia tes ,  LLP 

Phone: 281-681-3004 
Fax: 281-681-3007 
E-mail: Penni@stoneandassociates.net 

Business, Estate, and 
Tax Planning for 

Generations 


	Eligibility Criteria for Late S-Corporation Elections:

	Volume 2 issue 2

	Requesting a Late S-Election

	June 2010

	Special points of interest:

	Business, Estate, and Tax Planning

	Stone & Associates, LLP

	Non-Compete Agreements

	Inside this issue:

	Gifts to Children

	Non-Compete Agreements … (Cont’d from Page 1)

	Late S-Elections (Cont’d from page 1)

	Page #

	Business, Estate, and Tax Planning

	Conversions

	Page #

	Volume 2 issue 2

	Featured Attorney

	Stone and Associates, LLP

	2202 Timberloch Place, Suite 250 • The Woodlands, Texas 77380

	WWW.STONEANDASSOCIATES.NET

	Stone & Associates, LLP



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



